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The first class consists of offences against the sov- 
ereignty of the Commonwealth. Of thisclass, the high- 
est is treasothy which consists in levying war against the 
Commonwealth^ or in adhering to the enemies thereof, 
giving them aid and comfort. This crime is punishable 
by death. 

Misprision of treason is the concealment of the crime 
of treason by any person having knowledge of the com- 
mission of that offence. 

No person can be convicted of the crime of treason 
against this Cconmonwealth, but by the testimony of two 
lawful witnesses to the same overt act whereof he shall 
stand indicted 9 unless he shall, in open court, confess 
the same. 

A second dass consists of offences against the lives and 
persons of individuals. Of this class is murder, which 
18 the killing of any person, with malice aforethought, 
either express or implied. The malice is express when 
there is a premeditated intention to kill ; it is implied 
when the killing is attended by circumstances indicaxing 
^eat wickedness and depravity of disposition, — ^< a heart 
void of social duty and fatally bent on mischief.'' This 
definition, it will be perceived^ includes the killing of 
another in a duel, because/ though the duelist may 
strenuously insist that he feels no actual malice against 
bis antagonist, yet the detiberate intenticm to take life, 
constitutes, in itself, legal malice. 

So if any inhabitant or resident of this state, by pre- 
vious appointm^st or orrangemeiit made within tiu 
same, fight a duel without the stale, and in so 4loing, 
shall inflict a mortal wound upon any person, whereof 



the person 00 wounded shall afterwards die within this 
state, he is gailty of murder within this state, and may 
be prosecuted and convicted in the county where the 
death happens. 

So engaging in a duel, — and challenging another to 
fight a duel, though no duel ensue, — and accepting a 
challenge, — ^and knowingly carrying and delivering such 
challenge, whether a duel shall ensue or not, — and ic- 
ing present at the fighting of a duel as an aid, second or 
surgeon, — and in any way advising, encouraging or pro- 
moting such duel, — and positing another, or using any re- 
proachful or contemptuous language to or concerning 
another for not fighting a duel, or for not sending or ac- 
cepting a challenge, — are indictable offences. 

Thus far. Gentlemen, I have been prompted simply 
by my official obligations, to address you on the subject 
of duelling. The preceding remarks were written when 
no event had recently occurred to give to them any pe- 
culiar force or interest. Perhaps, even now, strict offi- 
cial duty does not absolutely require that I should say 
more. It is my usual practice, in addressing a grand 
jury, to confine myself to subjects within their official 
^cognizance, and to abstain from all remarks on extra** 
neous topics and events. But, at this time, though the 
voice should be silent and the tongue mute, the mind 
would invcrfuntarily and irresistibly advert to a recent 
calamitous and tragical occurrence, near .the seat of our 
national government ; — an occurrence calculated to fill 
the mind of the patriot with mortification, — of the phi- 
lanthropist with horror, — and of the christian with gi4ef 
and dismay^ I trust therefore, that I shall not be deem- 









ed to have departed far from the sphere of judicial pro* 
priety, if I pause here, for a moment, to" contemplate, 
with you, the awful catastrophe to which . I have refer- 
red, and to dwell briefly on some of ita attendant cir- 
cumstances and atrocities. 

A duel, resulting in the death of one of the parties 
has, it is too well known, been recently fought almost 
within the precincts of the capitoL A challenge was 
given. It was accepted. The challenged party and 
his friends urged on the fatal contest with eager and un- 
t;-. becoming precipitation. The combatants were national 
legislators, — ^representatives of the nation's sovereignty, 
as they should be of the nation's wisdom and the na- 
tion's virtue. The very halls of legislation were dese- 
crated by being made the scene of some of the prelimi- 
nary > consultations and arrangements. Pursuant to 
those preliminary arrangements, the parties with their 
seconds and abettors — all claiming to be honorable and 
virtuous men — met to fulfill their purposes of blood. 
On that selected field of combat,^ once and again, each 
party aimed and discharged his rifle at the other in vain. 
Once and again — also in vain — there was a pause for 
reflection, for deliberation, for compromise. A third 
time the Jdnd friend of the deceased deliberately issued 
his order to the combatants to fire. By both parties the 
order was promptly obeyed. The third and last shot 
was discharged and his friend fell. He fell a victim of 
false honor. The nation in general, and his immediate 
constituents in particular, are, by his rashness, deprived 

*See Note A. 



s 



of the benefit of his services. His wife is a wido^. 
His children are orphans. 

Other members of our national legislature-M)ne mem- 
ber, at least, of our national senat^,— of that venerable 
body sometimes boastingly called the most enlightened 
and dignified legislative assembly in the world — were 
also present at this scene of death ! They so far fcrgot 
or disregarded the high and appropriate duties of their 
station, as to retire from their seats to the field of com- 
bat for the mere purpose of becoming idle spectators of 
this deed of carnage ! We accuse the unchristianized 
Romans of a cruel and barbarous taste because they 
could assemble as spectators of their gladiatorial and 
amphitheatrical contests. But the enlightened legisla- 
tors, of christianized America, can leave their high func- 
tions undischarged, for the purpose of becoming specta- 
tors of a scene of certainly not less revolting cruelty ! 

The survivors of that tragedy — ^principal, seconds, 
surgeon, spectators — returned and resumed their places 
in the national legislative assemblies. The seconds 
openly proclaimed and unblushingly published to the 
world a detailed statement of the origin, progress and 
termination of the fatal controversy. They simply ex- 
pressed their regret at the result, but they uttered no 
expression of remorse, shame, humiliation or even of re- 
gret, for their own agency in producing it ; and an al- 
most solitary instance of unanimity, in the present con- 
gress, was the passing, without an expression of dissent, 
of a decree of a public funeral in honor of the deceased, 
and of a badge of mourning to be worn in. respect to his 
memory! 
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And what was the cause of this fatal duel ? What 
injury or what series of injuries, — what insult or what 
series of insults, had the challenged party offered to the 
challenger, for which no atonement could be made but 
by the life-blood of the offender ? None ! — ^I repeat it, 
literally and emphatically none I No personal injury — : 
no personal insult — ^not even an act or expression of dis- 
respect to the challenger is imputed to the challenged, 
or set up as a justification or cause of the challenge. 
The murder has not even the usual poor apology of ex- 
cited and angry passions to mitigate its atrocity. On 
the contrary it was perpetrated in cool, deliberate qnim- 
passioned wilfulness. It was perpetrated when the 
breath had scarcely had time to cool, which conveyed- 
to the survivor from the lips of the deceased, assurances 
that he ^^ entertained for him the highest respect and 
the most kind feelings." So far as I have learned, it is 
not pretended that a word of asperity had ever been ut- 
tered, or a feeling of unkindness ever expressed or har- 
bored by the challenged towards the challenger. But 
on the contrary those very expressions of respect were 
made the pretext for the challenge, and construed — ^by 
what rules of honorable logic I know not — ^into a defi- 
ance of the challenger to mortal combat. The second 
of the surviving party too, solemnly and publicly denies 
that he was hostile to the deceased; he -declares that 
he was purely and proudly conscious of no malice to- 
wards him, otherwUe he never would have consented to 
aid bis friend in shedding his blood ! It seems there- 
fore, that feelings of the highest respect and sentiments 
of the utmost kindness on the one side, and the entire 
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absence of hostility and malice on the other, were pow- 
eriess to restrain the hands of either party, when urged 
on by the irresistible impulse and infatuation of false 
honor to shed the blood of his antagonist !^ 

What then, I ask again, was the cause of this fatal 
duel ? The only answer which I have seen to this 
question, is, in substance, that the deceased refused to 
give to the survivor a certificate that his friend was a 
gentleman ! " This was the head and front of his 
offending.^' For this his life was deliberately sacrificed. 
He refused to express an opinion, either affirmative or 
negative, on that subject, and for this he was required 
by the laws of honor, and yielded to the requisition, to 
do battle unto death. It seems, therefore, that not only 
the freedom of speech, but the freedom of opinion — the 
freedom even of suppressed thought — is, under some 
circumstances, prohibited, by the code of the duellist, 
under the penalty of deaUi! — a code established by 
those who arrogate to themselves the exclusive rank and 
title of gentlemen and men of honor ! — a code now pub- 
lished in fire, — in the flash of the rifle ; and written in 
blood, — the blood of the slain ! 

Permit mc, Gentlemen, briefly to allude to one other 
fact, which this tragical occurrence has brought to light. 
One of the immediate, surviving actors in the scene — a 
member of the legislature — has written to his constitu- 
ents,^ what he says he has often told them before, — that 
his protection, in the discharge of his duties, depended, 
*-^not upon constitutional and legal guaranties of per- 

♦ See Note B. 
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SUhpshibs C. C. Pleai, Mareh Term, 1838. 

At a meeting of the Gentlemen of the Bar of the County of Hampshire, on 
the 90th ingtabt, 

Voted unanimoculyy To reqaest of Mr. Jastioe Williami a eopjr of his charge, 

at this term, to the Grand Jury, for pablicatioa. 

I. C. BATES, Prxsidxitt. 
C. P. HUNTINGTON, Clirk. 



To ihe Oentlemen of the Bar qfihe County of Hampshire, 

Presaming the object of yonr application, though expressed in general 
terms, to be to obtain a copy of my remailu on the late duel, rather than of my 
whole charge to the grand jury, for publication, I have made some extracts from 
that charge, including those remarks, which I now submit to your disposal* 

For the substance of those remarks I do not wish to offer an apology. For the 
imperfection of the form in which they are presented, it may be sufficient to say, 
they were written hastily^— a considerable part of them in the morning of the day 
on which they were delivered, — and while the head was aching from physical dis- 
ease, and the heart from the contemplation of the outrage which appeared to me 
to have been inflicted on the moral sensibilities of this community. 

Accept, Gentlemen, the assurs(nces of my respect and of my grateful recollec- 
tions of your personal kindness* 

J. M. WILLIAMS. 



HXTCALr...J*RI!rTXR. 



GENTLEMEN OP THE GRAND JURY : 

Among the various and multifonn duties devolving 
on the good citizens of this Commonwealth, that of oc- 
casionally serving in the administration of justice in the 
office of jurors is not the least important. In conformity 
with the laws on this subject, you have now been se- 
lected and embodied to aid in the execution of the crim- 
inal laws of the Commonwealth. Having been empan* 
nelled and sworn, you now coristitute, for the ensuing 
year, the grand inquest for the body of this County. As 
such it will be your duty, in the spirit of the oath you 
have taken, and during your term of service, to ascer- 
tain, and formally present to the Court, all transgres- 
sions of law, within this County, which may come to 
your knowledge, and which are punishable by way of 
indictment. 

All transgressions of law which fall within your 
province and jurisdiction, are denominated crimes. 
They are divided, by juridical writers, and by our legis- 
lature, into various classes, a brief recapitulation and de- 
finition of some of which may, on this occasion, be ez- 
pected« 
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I have now suggested and described some of those 
offences which may require your attention and examina- 
tion during the course of your official services. There 
are other offences, both by statute and by common law, 
to which it is not deemed necessary, on this occasion, to 
pay any special attention. Your duty, Gentlemen, is 
not however limited to the investigation and present- 
ment of those offences which have now been specifically 
enumerated. Any violation of the public laws of this 
Commonwealth, within this County, — any commission 
of an act prohibited^ or omission of an act required by 
law, and any attempt to commit an offence prohibited by 
law, when, in such attempt, any act is done towards the 
commission of it, — are indictable offences, and may re- 
quire the attention of Grand Jurors, and the animadver- 
sions of the Court. 

# # # # # 

The temper and spirit by which your proceedings 
and investigations are to be guided and governed, are 
briefly but forcibly described in, and enjoined by, the 
oath you have taken. You are to be diligent in your 
inquiries and true in your presentments. You are to 
keep secret the commonwealth's counsel, your fellows' 
and your own. You are not to disclose the fact that an 
indictment for a felony has been found against any per- 
son not in custody or under recognizance, until such 
person shalkhave been arrested. You are also express- 
ly prohibited, to testify even in court, much morie to 
state elsewhere or on other occasions, in what manner 
you, or either of you voted on any question, before you. 
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or what opinion was expressed by any juror in relation 
to such question. You are to present no man for envy^ 
hatred or malice. You are to leave no man unpresent- 
ed for love, fear^ favor, affection or hope of reward, oth- 
er than the high and holy reward of & conscious dis- 
charge of duty. You will hear the causes of your breth- 
ren, and judge righteously between every man and his 
brother, and the stranger that is with him. You will 
not respect persons in judgment, but you will heeir the 
small as well as the great, and you will not be afraid 
of the face of man. You will thus fulfill the great de- 
sign and purpose of your appointment, by becoming a 
terror to evil doers, and a protection to those who do 
well. 
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NOTES. 



Note A. 

And where was that selected field of combat ? It was not 
in the District of Columbia where all the parties and actors 
resided, but in Maryland. And why was this ? Was it from 
respect to the laws of the District of Columbia which prohibit 
murder ? No. The laws of Maryland also prohibit murder, 
and respect for the laws of the land, if it can be supposed to 
operate at all in such minds and on such occasions, would 
have operated with as much efficacy in the state of Maryland 
as in the District of Columbia. Why was it, then, that afler 
the parties and their abettors had formed their conspiracies, 
made all their preparations and arrangements, and, in fact, ac- 
complished all but the final act, in the District of Columbia, 
they took the trouble to ]pass over the line into Maryland, 
there to perpetrate the deed and then return and take sanctua- 
ry from the violated laws of Maryland, in the national capitol 
and in the supposed immunities of their official characters and 
stations ? There must have been some cause for this, and it 
may have been because they felt some shrinking from taking 
the full responsibility, and from meeting the full possible con- 
sequences of their conduct There may have been some tmV 
givings, some fears that the judiciary of the District of Colum- 
bia, — ^the judges, and jurors, and officers of the courts, — ^might, 
by possibility, have so much common honesty and integrity 
and independence, and so little of the romance of chivalry, 
that they would presume to execute the laws without respect 
of persons, and though it might place the violators in incon- 
venient positions. If this be so, it proves that modern chival- 
ry is not made up entirely of poetry and romance and an ethe- 
real contempt of danger and death ; and that its votaries have 
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some selfish feelings and ftars in common with the simple, or- 
dinary, prosaic and valgar felons. 

Perhaps it may he useful for those gentlemen, in order to 
save* themselves from trouble and from odious comparisons 
hereafter, to introduce an amendment into our constitution 
declaring that nothing contained therein, or in the laws made 
in pursuance thereof, shall be construed to extend to, or in any 
manner to affect the conduct and proceedings of gentlemen of 
honor and chivalry, but that all such conduct and proceedings 
shall be judged only by their own code. " The chivalry of the 
South" can then stand on its own " reserved rights" and bid 
defiance both to the national and state authorities, in reality, 
as it now does in pretence. 



Note B. 

It may be supposed by some that the deceased ought to be 
exonerated from censure by the application of the rule, '' De 
mortuis nil nisi bonumJ* I do not assent to the rule. The 
public frailties and vices of public men, so far as their expos- 
ure may be made useful to the public, should not be buried in 
their graves. The public have a tight to all their beneficial 
influences. The deceased aspired to the honors of modern 
chivalry. He obtained them. There are thousands of young 
men in our community whose characters are unformed, or but 
partially formed ; whose ardent feelings may also prompt them 
to aspire to the same honors, and who may be saved or lost 
according to the views they may take of this transaction. By 
viewing it in its proper light and aspect, they will see how 
much those honors cost, and how utterly worthless they are 
when obtained. Examples are sometimes as profitable for 
warnings as for guides. I regret that Congress has done 
something to blunt the point of the moral of this transaction 
by bestowing the honors of a public funeral on the deceased ; 
but I rejoice exceedingly that the members of the judicial de- 
partment of our government had too much self-respect to con- 
sent to degrade themselves, and to swell the pageant by their 
presence. 
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Note C. 

Since the charge was delivered^ it has occurred to me that 
the very reason why the gentleman referred to, thinks it ne- 
cessary to rely on his "own trusty weapons and a trusty 
friend/' is htcaust he is surrounded with legislators and funct- 
ionaries whose characters, in his opinion at least, are similar 
to his own ; — because, like himself, they are votaries of modern 
chivalry. This solution, I confess, does not increase my res- 
pect for modern chivalry, whether the " chivalry of the South," 
or of any other point of compass. I think a far better and 
more honorable protection might be secured by the cultivation 
of that true self-respect which would despise the offering, more 
than the receiving, of an insult, because the former must be a 
voluntary degradation while the latter may be unavoidable. 
This security from insult would also be increased by the culti- 
vation and strict practice of that respect, urbanity and courte- 
sy towards others which we expect and require from them. 
Let the gentlemen and his friends, do this, and let them also 
once practically establish it as a universal rule, that he who 
wilfully insults another thereby disgraces himself and is no loti" 
ger worthy of the rank and character and associations of a gen^ 
tleman, and I can assure them their " trusty weapons" may 
then be safely left to rust and ruin. They will be no longer 
needed for their protection. 

But are the " trusty weapons, and the trusty friend," and 
the chivalrous valor i>f the gentleman, a full and perfect pro- 
tection against insult ? My recollection may be at fault, but 
I think they are not. If I do not misrecollect, that gentleman 
has received, during the present session of congress, a more 
gross and pointed insult, than any other member. Yet his 
" trusty weapons and trusty friend" did not start out from their 
hiding places either to protect him from the insult or to avenge 
it ! He retorted insult for insult, and there the matter rests. 
I take the liberty therefore to recommend to all the gentlemen 
of chivalry, the course which I have above suggested, as more 
effectual for their protection from insult than the whole array 
of their " trusty weapons" and fiery tempers. 
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